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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  15 

[Docket  No.  25673;  Notice  No.  88-13] 

Indemnification  of  Publishers  of 
Aeronautical  Charts  and  Maps 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  document  proposes 
regulations  to  implement  a  recent 
amendment  to  the  Federal  Aviation  Act 
of  1958  (FAA  ACT),  as  amended,  which 
provides  for  the  execution  of  indemnity 
agreements  between  the  United  States 
and  publishers  of  aeronautical  charts  or 
maps  in  the  event  the  publisher  is  liable 
for  tort  damages  arising  out  of  such 
charts  or  maps.  These  regulations  are 
necessary  to  implement  this  new 
provision,  to  facilitate  the  presentation 
of  claims  for  indemnity,  and  to  establish 
the  standards  by  which  they  will  be 
reviewed. 

DATE:  Comments  must  be  received  on  or 
before  October  3, 1988. 
addresses:  Comments  on  this  proposal 
are  to  be  marked  "Docket  No.  25673" 
and  mailed  in  duplicate  to:  Federal 
Aviation  Administration:  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  25673,  800 
Independence  Ave.  SW.,  Washington, 

DC  20591;  or  deliver  comments  in 
duplicate  to:  Room  918,  800 
Independence  Ave.  SW.,  Washington, 
DC.  Comments  may  be  inspected  in 
Room  916  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel,  Litigation  Division,  AGC-400, 
Federal  Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591.  Telephone:  (202)  267-3361. 
SUPPLEMENTAL  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any  significant 
environmental  or  economic  impact  that 
might  result  because  of  the  adoption  of 
these  proposals  may  also  be  submitted. 
Communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 


in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  reporting  summarizing 
each  substantive  public  contact  with 
FAA  personnel  consented  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  the  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Docket  No.  25673."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Ave.  SW.,  Washington, 
DC,  or  by  calling  (202)  267-3484.  Each 
communication  must  identify  the  notice 
number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

On  December  19, 1985,  Congress 
amended  the  Federal  Aviation  Act  of 
1958  by  adding  a  new  section  1118, 49 
U.S.C.  1519,  entitled  “Aeronautical 
Charts  and  Maps”.  This  section  provides 
for  the  execution  of  indemnity 
agreements  between  the  United  States 
and  publishers  of  aeronautical  charts  or 
maps.  Specifically,  indemnity  may  be 
available  to  the  publisher  if  the 
publisher  is  liable  on  a  claim  for 
damages  arising  out  of  the  depiction  on 
a  chart  or  map  of  any  defective  or 
deficient  flight  procedure,  if  this 
procedure  was  promulgated  by  the 
Federal  Aviation  Administration  and 
was  accurately  depicted  on  the  chart  or 
map. 

Indemnity  is  only  available  if  the 
defect  in  the  chart  or  map  was  in  the 
information  provided  by  the  FAA,  and 
was  not  obviously  defective  or  deficient 
so  that  the  error  should  have  been 
perceived  by  the  publisher.  In  addition, 
the  flight  procedure  in  question  must 
have  been  depicted  exactly  as  designed 
by  the  Government.  The  FAA  will  not 
agree  to  indemnity  on  any  claims  which 
do  not  arise  out  of  a  defect  or  deficiency 
in  the  procedure.  A  “defective  or 
deficient"  flight  procedure  includes  any 
defect  in  the  design,  as  well  as  the 
FAA’s  inclusion  or  omission  of  any 


feature  which  makes  the  flight 
procedure  inherently  hazardous,  and  the 
failure  of  the  flight  procedure  to  comply 
with  applicable  FAA  standards.  For 
purposes  of  agreements  under  section 
1118  of  the  FA  Act,  the  determination 
that  a  flight  procedure  is  “defective  or 
deficient”  can  only  be  made  by  the  FAA 
itself,  or  by  a  court  of  competent 
jurisdiction. 

The  proposed  regulations  prescribe 
the  procedures  to  be  followed  by  any 
publisher  of  an  aeronautical  chart  or 
map  who  is  or  may  be  subject  to  tort 
liability  arising  out  of  the  publication  of 
that  chart  or  map.  “Publisher”  does  not 
include  any  state  agency  or  public 
entity,  and  claims  by  such  parties  shall 
not  be  considered.  Claims  shall  be  filed 
with  the  Chief  Counsel  of  the  Federal 
Aviation  Administration,  Litigation 
Division,  800  Independence  Ave.  SW., 
Washington,  DC  20591,  and  must  be 
presented  to  that  office  within  30  days 
of  the  publisher’s  receipt  of  service  of  a 
complaint  in  any  proceeding  in  which  it 
appears  that  indemnity  may  be 
available  under  section  1118  of  the  Act. 

After  review  of  the  publisher’s  claim, 
the  FAA  would  determine  whether  an 
agreement  to  indemnify  is  appropriate. 
Until  the  FAA  determines  that  an 
indemnity  agreement  is  appropriate,  the 
publisher  must  provide  the  FAA  with 
any  and  all  information  requested,  and 
it  must  in  good  faith  defend  the  action 
against  it.  Failure  on  the  part  of  the 
publisher  to  cooperate  with  the  FAA,  or 
to  have  conducted  a  full  and  good  faith 
defense  of  the  action,  would  be  grounds 
for  the  Government  to  refuse  to 
indemnify  the  publisher  for  any  liability. 

No  indemnity  is  available  for  cases  in 
which  the  underlying  cause  of  action 
against  the  publisher  arose  before 
December  19, 1985.  With  respect  to 
actions  arising  on  or  after  December  19, 
1985,  but  before  the  effective  date  of 
these  regulations,  the  publisher  must 
notify  the  FAA  within  30  days  of  the 
adoption  of  these  regulations  of  any 
such  action  and  the  basis  for  claiming 
indemnity,  in  accordance  with  the  above 
procedure. 

A  publisher  who  chooses  to  settle  an 
action  rather  than  defend  it  to  judgment 
must  also  notify  the  FAA  of  its  proposed 
settlement  agreement,  and  submit  the 
terms  of  the  agreement  for  FAA  review 
prior  to  execution  of  the  agreement.  The 
FAA  shall  have  60  days  to  review  the 
proposed  settlement,  and  if  it  does  not 
concur  with  the  terms,  or  does  not  agree 
that  the  facts  of  the  case  require  or 
justify  indemnity  by  the  Government,  no 
indemnity  shall  be  available.  Similarly, 
the  publisher  must  provide  prompt 
notice,  within  5  days,  of  any  judgment 
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rendered  against  it  along  with  its  claim 
for  indemnity.  The  FAA  shall  have  the 
option  of  directing  the  publisher  to 
appeal  any  adverse  verdict  as  a 
condition  of  the  FAA  agreeing  to 
indemnity.  If  the  FAA  is  satisfied  that 
both  the  facts  of  the  case  and  the 
defense  of  the  action  by  the  publisher 
justify  indemnity,  and  if  all  of  the 
requirements  of  this  regulation  have 
been  complied  with,  the  FAA  will  enter 
into  an  indemnity  agreement  with  the 
publisher. 

The  funds  for  satisfaction  of  any 
indemnity  agreement  between  the  FAA 
and  a  publisher  shall  be  appropriated  by 
an  act  of  Congress,  at  the  request  of  the 
FAA.  Indemnity  will  not  include  interest 
on  the  judgment,  punitive  damages, 
exemplary  damages,  civil  or  criminal 
fines,  any  other  litigation  sanctions, 
costs,  or  any  other  incidental  expenses. 
Indemnity  for  attorneys’  fees  will  only 
be  available  for  costs  of  appeal,  if  the 
appeal  is  made  at  the  direction  of  or 
with  the  concurrence  of  the  FAA. 

Regulatory  Evaluation 

Analysis  of  Benefits  and  Costs 

The  FAA  has  estimated  the  costs  and 
benefits  associated  with  this  NPRM  by 
analyzing  it  section  by  section. 

These  regulations  would  implement 
section  1118  of  the  Federal  Aviation  Act, 
which  requires  the  United  States 
Government  to  enter  into  agreements 
under  certain  specified  conditions  to 
indemnity  applicable  persons  from 
claims  arising  from  depictions  on 
aeronautical  charts  or  maps.  The  FAA’s 
responsibility  in  this  regard  is  to  devise 
and  promulgate  a  set  of  procedures  to 
implement  these  agreements. 

Each  section  of  this  NPRM  would 
implement  the  statutory  mandate  of 
section  1118  and  the  stated  intent  of 
Congress  that  the  implementing 
regulations  shall  protect  the 
Government’s  legitimate  financial  and 
litigation  interests  in  entering  into  such 
agreements.  Accordingly,  neither  any 
costs  nor  benefits  would  derive  directly 
from  these  implementing  regulations. 
Furthermore,  the  financial  impact  of 
section  1118  is  essentially  a  transfer  of 
funds  with  respect  to  appropriate 
conditions  of  liability  and  fault  under 
the  law,  and  would  not  yield  any 
financial  cost  or  benefit  upon  society. 
Each  regulation  of  proposed  Part  15, 
Subpart  B,  is  identified  and  explained  in 
the  detailed  section  by  section  analysis 
presented  in  Appendix  A  of  the  full 
Regulatory  Evaluation  placed  in  the 
Docket. 


Regulatory  Flexibility  Determination 

Since  there  is  little  or  no  cost 
associated  with  any  of  the  proposed 
amendments,  the  FAA  has  determined 
that  the  proposed  amendments 
contained  in  this  NPRM  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Statement 

Since  this  proposed  Part  would  apply 
only  to  private  publishers  of 
aeronautical  charts  or  maps  and  to  the 
Federal  Aviation  Administration 
regarding  claims  for  indemnity  under 
conditions  described  in  these  proposed 
regulations,  the  Federal  Aviation 
Administration  has  determined  that 
these  regulations  will  not  have  an 
impact  on  international  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  has  been  construed  to 
preempt  state  laws  regulating  the  same 
subject.  Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

These  proposed  regulations  will 
implement  Congress'  intent  in  enacting 
new  section  1118  of  the  FA  Act.  They 
establish  the  procedures  for  obtaining 
indemnity,  as  well  as  clarifying  the 
conditions  which  must  be  met  by  any 
publisher  seeking  indemnity.  The 
proposed  regulations  require  early 
notification  of  the  FAA  by  a  publisher 
as  to  lawsuits  filed  against  it,  in  order 
that  it  may  make  an  early  assessment  of 
the  potential  for  liability  for  indemnity. 
By  providing  for  early  notice,  both  the 
publisher  and  the  Government  can 
cooperate  more  efficiently  in  the  defense 
of  the  case.  For  reasons  discussed  under 
“Regulatory  Evaluation”,  this  proposed 
rule  is  not  a  “major  rule”  under 
Executive  Order  12291;  and  it  is  not 
considered  a  significant  rulemaking 
under  D.O.T.  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979). 


List  of  Subjects  in  14  CFR  Part  15 

Aeronautical  charts,  Administrative 
claims.  Indemnification  procedures. 
Aircraft  accident  investigation 
information. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
15  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  15)  as  follows: 

PART  15— ADMINISTRATIVE  TORT 
CLAIMS  UNDER  FEDERAL  TORT 
CLAIMS 

1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354:  49  U.S.C.  APP. 
1519;  5  U.S.C.  301;  28  U.S.C.  2672,  2875;  49 
U.S.C.  106(g) 

(Revised,  Pub.  L.  97-449,  Jan.  12, 1983). 

§§  15.1-15.9  [Designated  as  Subpart  A] 

2. 14  CFR  15.1  through  15.9  are 
designated  as  Subpart  A — General 
Procedures. 

3.  A  new  Subpart  B  is  added  to  read 
as  follows: 

Subpart  B— Indemnity  Agreements  Under 
Section  1118  of  the  Federal  Aviation  Act 

Sec. 

15.10  Applicability. 

15.11  Exclusions. 

15.12  Claim;  who  may  Tile;  location  of  filing 

15.13  Notification  requirements. 

15.14  Conduct  of  the  action. 

15.15  Settlements. 

15.16  Judgments. 

15.17  Payment  on  claims. 

Subpart  B— Indemnity  Agreements 
Under  Section  1118  of  the  Federal 
Aviation  Act 

§  15.10  Applicability. 

This  subpart  prescribes  procedural 
requirements  whereby  private 
publishers  of  aeronautical  charts  or 
maps  may  claim  indemnity  from  the 
United  States  under  section  1118  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  for  claims  arising  out  of  the 
publisher’s  accurate  depiction  on  such 
chart  of  any  defective  or  deficient  FAA 
flight  procedure  or  airway,  under  the 
conditions  described  in  this  part. 

§15.11  Exclusions. 

No  payment  for  indemnity  under 
section  1118  shall  be  made  on  a  claim: 

(a)  In  which  the  underlying  cause  of 
action  against  the  publisher  arose  prior 
to  December  19, 1985;  or 

(b)  By  a  state  agency  or  public  entity. 
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§  15.12  Claim;  who  may  file;  location  of 
filing. 

A  claim  for  indemnity  under  this  part 
may  be  filed  by  the  publisher  of  the 
chart  in  question,  his  duly  authorized 
agent,  or  legal  representative.  The  claim 
shall  be  filed  with  the  Chief  Counsel  of 
the  FAA,  800  Independence  Ave.  SW., 
Washington,  DC  20591. 

§  15.13  Notification  requirements. 

A  claim  for  indemnity  shall  not  be 
considered  by  the  FAA  unless: 

(a)  The  publisher  notifies  the  Chief 
Counsel  of  the  FAA,  within  the  time 
limits  described  in  paragraph  (a]  or  (b) 
of  this  section,  of  the  publisher’s  receipt 
of  service  of  a  complaint  in  any 
proceeding,  federal  or  state,  in  which  it 
appears  that  indemnity  under  section 
1118  may  be  appropriate.  The  notice 
shall  be  accompanied  by  a  description 
of  the  basis  on  which  the  publisher 
asserts  that  indemnity  under  section 
1118  is  appropriate. 

(b)  For  claims  in  which  the  underlying 
cause  of  action  against  the  publisher 
arose  on  or  after  December  19, 1985,  and 
prior  to  the  effective  date  of  this 
subpart,  the  notice  described  in 
paragraph  (a)  of  this  section  is  received 
within  30  days  of  the  effective  date  of 
this  subpart. 

(c)  For  claims  in  which  the  underlying 
cause  of  action  against  the  publisher 
arose  on  or  after  the  effective  date  of 
this  subpart,  the  notice  described  in 
paragraph  (a)  of  this  section  is  received 
within  30  days  of  the  publisher’s  receipt 
of  service  of  the  complaint. 

§  15.14  Conduct  of  the  action. 

(a)  The  publisher  shall  act  in  good 
faith  to  defend  any  claim  or  action 
against  it  that  is  or  could  become  the 
subject  of  a  notification  described  in 
§  15.13(a)  of  this  part. 

(b)  Upon  receipt  of  the  notification 
described  in  §  15.13  of  this  part,  the 
FAA,  if  it  determines  that  indemnity 
under  section  1118  is  appropriate,  may 
require  the  publisher,  as  a  condition  of 
indemnity,  to  implead  the  United  States 
as  a  third-party  defendant  in  the  action, 
and  arrange  for  the  removal  of  the 
action  to  Federal  Court  if  necessary.  The 
publisher  shall  also  agree  to  cooperate 
in  the  defense  of  the  action  with  the 


United  States,  and  shall  promptly 
provide  any  additional  information 
requested  by  the  United  States. 

(c)  If  the  FAA  determines  that  the 
claim  is  one  which  will  not  require 
indemnity  under  section  1118,  it  shall  so 
notify  the  publisher  by  registered  mail, 
within  60  days  of  receiving  either  the 
notification  or  any  requested  additional 
information  as  described  in  this  section, 
whichever  is  later. 

§15.15  Settlements. 

(a)  Prior  to  settlement  of  a  claim  or  an 
action  by  a  publisher  with  another 
party,  for  which  the  publisher  has 
sought,  or  intends  to  seek  indemnity 
under  section  1118,  the  publisher  shall 
submit  a  copy  of  the  terms  of  the 
proposed  settlement  to  the  Chief 
Counsel  of  the  FAA  along  with  a 
statement  of  its  justification  for  the 
proposed  settlement.  The  Administrator 
shall  have  60  days  to  consider  the 
proposed  settlement.  If  the  Chief 
Counsel  does  not  concur  with  the 
proposed  settlement  terms,  or  does  not 
concur  that  the  claim  is  one  which  will 
require  indemnity  under  section  1118,  he 
shall  so  notify  the  publisher,  by 
registered  mail. 

(b)  In  making  this  determination,  the 
Chief  Counsel  may  request  the  publisher 
to  provide  additional  information,  and 
will  also  consider  whether  the  publisher 
has  conducted  a  good  faith  defense  of 
the  action,  and  whether  the  proposed 
settlement  appears  to  have  been 
negotiated  in  good  faith  by  the 
publisher.  No  indemnity  will  be 
available  if  the  Chief  Counsel 
determines  that  either  of  these 
conditions  are  not  satisfied. 

(c)  The  Chief  Counsel  will  not  approve 
payment  on  claims  concerning  a 
depiction  or  publication  which  he 
determines 

(1)  Was  inaccurate  within  the 
meaning  of  section  1118;  or 

(2)  Was  obviously  defective  or 
deficient,  within  the  meaning  of  section 
1118;  or 

(3)  Did  not  comply  with  the  applicable 
regulatory  procedure  concerning  that 
chart,  map,  or  flight  procedure. 


§15.16  Judgments. 

Within  5  days  of  the  rendering  of  a 
judgment  against  the  publisher  in  any 
proceeding,  or  within  30  days  of  the 
denial  of  an  appeal,  whichever,  is  later, 
the  publisher  shall  notify  the  Chief 
Counsel  of  its  claim  for  indemnity  with 
respect  to  the  judgment.  The  Chief 
Counsel  shall  have  30  days  to  review  the 
merits  of  the  claim  for  indemnity.  If  the 
Chief  Counsel  determines  that  the  claim 
does  not  satisy  the  requirements  of 
section  1118,  he  shall  so  inform  the 
publisher,  by  registered  mail.  In  making 
this  determination,  the  Administrator 
will  also  consider  whether  the  publisher 
conducted  a  good  faith  defense  of  the 
action. 

§  15.17  Payment  on  claims. 

(a)  Source  of  funds.  If  the  Chief 
Counsel  finds  that  the  claim  satisfies  the 
requirements  of  section  1118,  the  FAA 
shall  prepare  an  indemnity  agreement 
concerning  the  claim,  which  shall  be 
signed  by  the  Chief  Counsel  and  the 
publisher.  The  FAA  shall  then  submit  a 
request  for  an  appropriation  to  Congress 
for  funds  to  satisfy  the  claim.  Payment 
shall  not  be  effected  until  an 
appropriation  is  passed  by  Congress, 
and  shall  be  made  directly  from  the 
appropriated  funds. 

(b)  Provisions  of  the  indemnity 
agreement.  The  Government  shall  not 
indemnify  the  claimant  for  any  punitive 
or  exemplary  damages,  civil  or  criminal 
fines  or  any  other  litigation  sanctions, 
interest  on  the  judgment,  costs, 
attorneys’  fees,  or  other  incidential 
expenses.  However,  the  FAA  will  agree 
to  indemnify  for  reasonable  costs  of 
appeal,  including  attorneys’  fees,  if  the 
appeal  is  made  at  the  direction  of  or 
with  the  concurrence  of  the  FAA.  No 
payment  shall  be  recommended  unless 
the  indemnity  agreement  provides  that 
the  Government  shall  be  subrogated  to 
all  claims,  including  third-party  claims, 
cross-claims,  and  counterclaims,  of  the 
publisher. 

Issued  in  Washington.  DC  on  August  B. 
1988. 

T.  Allan  McArtor, 

Administrator 

[FR  Doc.  88-18268  Filed  8-17-88;  8:45  am) 
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